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Current mortgage foreclo-
sure statistics are harsh.
Nationally, delinquency

rates for first mortgages rose to
3.98% in June from 3.56% in
April and a low of 3.08% in July
2005. Closer to home, last year
the Mass. Land Bank recorded a
record 22,000 foreclosure notices.
Statewide, foreclosures were up
47% in March, compared to the
same month last year.

As foreclosures have increased
in Massachusetts, the state’s
attorney general has seen an
increase in unfair and deceptive
foreclosure rescue transactions.
These typically involve profes-
sionals who offer to assist home-
owners facing foreclosure by con-
vincing them to sell their homes
to straw purchasers. These pur-
chasers then obtain mortgages on
the properties and allow the for-
mer homeowners to continue liv-
ing in their homes for a while
under the promise that they will
be able to repurchase their homes
at a later date. It is a documented
fact that these types of deceptive
tactics have frequently caused
homeowners to lose their homes.

Pitfalls of Housing
Booms

Many factors contribute to an
individual experiencing a real
estate foreclosure. Although per-
sonal issues tend to be typical fac-
tors that cause mortgage default,
recent overly optimistic mortgage
borrowing seems to have com-
pounded these factors and has
culminated in a disastrous situa-
tion for many homeowners. Of
the personal factors that tend to
promulgate foreclosure, divorce,
job loss, and illness tend to be
often outside the homeowner’s
control, while the mortgage

amount and type tend to be with-
in the borrower’s control, at least
initially.

For most people, their home is
their most valuable asset. As the
real estate market boomed over
the past decade, so did the equity
in most homes, and thus people’s
ability to borrow money from
their home dramatically
increased. The Center for
Statistical Research recently
reported that in 1990 the median
U.S. home was valued at $77,000,

whereas in 2005 the average
home value had skyrocketed to
$167,500. 

Unfortunately, as home values
increased, so did people’s opti-
mism that the boom would con-
tinue, and the amount owed on
the average mortgage increased
proportionally. In addition, the
number of adjustable-rate mort-
gages vastly increased as they
permitted people to buy a house
with an affordable monthly pay-
ment who otherwise might not
have been able to obtain a mort-
gage. Unfortunately, as the
adjustability period came due,
many people with adjustable-rate
mortgages also discovered that
interest rates had increased. For
some people the rate increase was
dramatic.

For example, a person obtain-
ing a $200,000 adjustable rate
mortgage in 2004 at 4% might
have had a monthly payment of

$955. A rate jump today to 7.6%
would result in a $1,375 monthly
payment, or a 44% increase.
When these factors are realized in
conjunction with the fact that,
according to the Center for
Responsible Lending
(www.responsiblelending.org), the
national subprime mortgage
market grew from $35 billion to
$665 billion between 1998 and
2005, a volatile concoction was
created. 

AIG, the world’s largest insur-

er and one of the biggest mort-
gage lenders, recently indicated
that residential mortgage delin-
quencies and defaults are becom-
ing more common among bor-
rowers in the category just above
subprime. AIG further indicated
that 10.8% of subprime mort-
gages were 60 days overdue, com-
pared with 4.6% in the category
with credit scores just above sub-
prime. Add this to those statistics
on March foreclosures in the Bay
State, and it’s obvious that some-
thing is seriously wrong.

Resolving a Crisis —
Are Brokers and Banks

at Fault?
The Mass. Commissioner of

Banks convened a mortgage
summit in November 2006 in
response to rising foreclosures
across the state and the nation,
increasing evidence of mortgage

fraud, and other developments in
the mortgage market. The event
brought together a wide range of
stakeholders including represen-
tatives from government agencies
and mortgage trade associations,
as well as community and con-
sumer advocates.

The convention eventually
resulted in participants compil-
ing several action plans to assist
the residents of Massachusetts,
including:

• Making mortgage fraud a
crime and encouraging prosecu-
tion since it is one of the fastest
growing crimes, greatly impact-
ing the stability of families and
neighborhoods. Current laws
impose only civil penalties,
whereas the new proposals con-
template criminal penalties as
well.

• Increasing mortgage licens-
ing requirements. Current laws
allow mortgage brokers to simply
relocate from one state to another
with little recourse. The summit
proposed that Massachusetts par-
ticipate in a national mortgage-
licensing system. 

• Adopting federal guidance
on certain mortgage loan prod-
ucts. In October 2006, federal reg-
ulators issued guidance on non-
traditional mortgage products,
which include loans that do not
fully amortize, like interest-only
loans and payment option
adjustable-rate mortgages. 

• Changing foreclosure laws.
It was recommended that lenders
be required to submit a pre-fore-
closure notice to the homeowner
and Division of Banks at least 90
days prior to filing a petition to
foreclose.

• Limiting foreclosure-rescue
schemes. Currently, ‘foreclosure
consultants’ (people who attempt
to negotiate with the lender on
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behalf of the borrower) and mort-
gage ‘rescuers’ (people who pur-
chase the house and then rent it
back to the homeowner) have
been found to cost the homeown-
er financially, often with few con-
sequences.

• Creating foreclosure-inter-
vention products. These govern-
ment-backed emergency short-
term loans would be designed to
allow the homeowner to get back
on their feet.

In fact, Attorney General
Martha Coakley recently pro-
posed new regulations under
Mass. General Law Chapter 93A.
Public hearings will be held soon
to discuss the proposed regula-
tion. These would provide
enforcement tools for both the
attorney general and private liti-
gants.

Specifically, the regulations

would prohibit mortgage brokers
and lenders from making a loan
if they do not have a reasonable
belief that the borrower is able to
repay it; restrict the abuse of no-
documentation or ‘stated-
income’ loans by requiring that
the mortgage broker or lender
disclose how the interest rates or
other charges will increase under
a ‘no-doc’ loan, and also obtain
the borrower’s signed statement
of income in order to process
those types of loans; prohibit
mortgage brokers from arranging
or processing loans that are not in
the borrower’s interest and pro-
hibit brokers from brokering
loans if their financial interests
conflict with those of the borrow-
er; and prohibit mortgage lenders
from steering borrowers to loan
products that are more costly
than those that the borrower

qualifies for and prohibit lenders
from discriminating between sim-
ilarly qualified borrowers.

Additional information
regarding the public hearings and
the proposed regulations are
posted at www.ago.state.ma.us.

Where Do We Go From
Here?

Understanding that most
lenders and brokers act responsi-
bly and in the best interests of
their clients, Massachusetts is
focusing on reining in unscrupu-
lous lenders and brokers. It is
important to also recognize per-
sonal responsibility in analyzing
the escalating problem.

Most people consider their
house to be their most valuable
asset, yet many have signed mort-
gage documents containing dan-

gerous terms that have now put
their asset at risk of foreclosure. 

The Commonwealth is
attempting to weigh the rights
and responsibilities of individuals
to freely enter into mortgage con-
tracts with the need to protect
unsophisticated and sometimes
unqualified borrowers from being
taken advantage of simply so the
bank and broker can earn fees.

Only when a balance between
personal responsibility and
unscrupulous lender control is
reached will the crisis likely sub-
side.❖
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