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LAW

Taxing Situation

The Rules Are Changing for Condominium Unit Owners’ Organizations

By MARK J. BEGLANE, Esq.

[This law was repealed a week after this article was published. |

ondominium unit own€rs’ organiza-
Ctions should be awaré€ that on July 3,

2008, the governgr’signed into law “An
Act Relative to TaxFairness and Business
Competitiveness.” This act takes effect in
Massachusetts for tax years beginning Jan.1,
2009 relative to income and excise taxes.

As far as condominium unit-owners’
organizations are concerned, the act
now makes unit owners’ organizations
file as the same form of entity for feder-
al and Massachusetts income-tax pur-
poses. Prior to the enactment of this
new law, condominium associations
filed federally as corporations and filed
in Massachusetts as different business
entities (i.e. unincorporated associa-
tions, trusts, corporations, etc.),
depending upon the type of entity cho-
sen for the unit owners’ organization.
Under federal law, unit owners’ organi-
zations must file corporate tax returns;
however, the unit owners’ organization
is offered certain protection and
exemptions under the Internal Revenue
Code, sections 277 and 528, which elim-
inate and/or lessen the tax implications
with regard to ‘income’ in the form of
excess common fees and net worth.

Now, as a result of this new act, unit
owners’ organizations will be taxed as
corporations at the state level in
Massachusetts. The implications to unit own-
ers’ organizations are as follows:

Unit owners’ organizations will now be
subject to the Massachusetts excise tax and
will have to file state Form 355, which is a sig-
nificantly more detailed form than the previ-
ous Form 3M. This form will take longer and
be more costly to prepare if done by a third
party. Generally the new forms must be filed
electronically.

The tax rate will jump from 5.3% on tax-

able income to 9.5% in 2009, but the rate will
drop to 8.75% in 2010, 8.25% in 2011, and 8%
after 2012. Thus, any taxable income will now
be taxed in Massachusetts at 9.5%, not 5.3%
for 2009.

The unit owners’ organization will now
have to pay a corporate excise tax based on the
unit owners’ organization’s taxable property or

...............................

Unit owners’
organizations
must pay to the
Commonwealth
of Massachusetts
a minimum tax
of the greater of $456 or the sum of
net income taxed at 9.5% for 2009
and excise tax at 0.26% of net
worth or tangible property of the
unit owners’ organization.

...............................................................

net worth, which includes all property, operat-
ing accounts, and replacement and contingency
reserve accounts, in addition to any property
owned by the unit owners’ organization. The
tax rate on such property or net worth is 0.26%.
Thus, an older unit owners’ organization that
has a large reserve account to cover replace-
ment of large capital items such as roofs, park-
ing lots, sidewalks, and siding will be taxed at
0.26% of the value of such accounts. For exam-
ple, a condominium with a reserve account of
$500,000 will be responsible to pay a corporate

excise tax of $1,300 ($500,000 x 0.26%).
Unit-owners’ organizations must pay to
the Commonwealth of Massachusetts a mini-
mum tax of the greater of $456 or the sum of
net income taxed at 9.5% for 2009 and excise
tax at 0.26% of net worth or tangible proper-
ty of the unit owners’ organization.
Therefore, it will be prudent for the man-
aging board of the unit owners’ organi-
zation to budget for these increased
taxes and costs, to prepare these forms,
and to review their existing operating
accounts, contingent accounts, reserve
accounts, personal property, and real
estate to determine if there are surplus-
es in such accounts or property, and to
either dispose of such surpluses or
spend down any surpluses to reduce
future excise taxes.

Even though the new law taxes unit
owners’ organizations for maintaining
large reserve accounts, it is still prudent
for such organizations to maintain such
accounts at levels necessary to have
scheduled replacements done in a time-
ly manner, so as to avoid having to
assess unit owners’ special assessments
to cover these anticipated replacements
or repairs, or to borrow money to
accomplish such repairs or replace-
ments. This is because the interest costs

and financing costs for homeowners or asso-
ciations to borrow to pay such costs to repair
or replace the common elements exceeds the
new tax rate imposed under the new act. ll
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