HealthcareLaw
The Family Medical Leave Act and Massachusetts Maternity Leave Act
Provide Time at Home for New Moms

• At the birth, adoption,
or foster placement of
a child, and to subsequently care for that
child;
• To take care of a child,
spouse, or parent with
a serious health condition; and
• If the employee has a
serious health condition.
Keep in mind that employees are only
eligible for rights under the FMLA if they
worked for their employer for at least 12
months, worked at least 1,250 hours for
the employer in the prior 12 months, and
worked at a site with 50 or more employ-

ees at the site or within a 75-mile radius.
The leave allowed under the FMLA
can be taken all at once or on an intermittent or reduced basis by the employee.
Simply put, the employee does not need to
use the entire 12-week leave at one time.
The leave can be used over shorter peri-

must continue to provide health insurance
on the same basis it provided the health
insurance prior to the employee going on
leave.
An employee may request or an
employer may require that the employee
use paid leave such as sick leave or vacation time during the leave
period under FMLA. At
the end of FMLA leave, the
employee must be restored
to the same position or an
equivalent “with equivalent benefits, pay, and other
terms and conditions of
employment.” When determining an employee’s rights,
not only must the employer
look to the FMLA but also
to the employee’s entitlements under the MMLA.
The
MMLA,
under
Massachusetts
General Laws c.149, §105D,
provides unpaid maternity
leave not to exceed 8 weeks
for the following purposes:
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nderstanding an employee’s rights
under the Family Medical Leave
Act (FMLA) in conjunction
with the Massachusetts Maternity Leave
Act (MMLA) can be difficult territory to
navigate. A wrong turn for an employer
could lead to a claim of discrimination in
violation of Massachusetts
General Law Chapter
151B by an employee
on the basis of sex and
handicap
discrimination
with the Massachusetts’
Commission
against
Discrimination. So what
should an employee and an
employer know about the
rights of an individual under
the FMLA and MMLA to
avoid these problems?
To begin, the FMLA, at
29 USC §2601, applies to
employers with 50 or more
employees and requires
that eligible employees
be provided with up to
12 weeks of unpaid leave
at one of the following
events:
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ods of time but not to exceed the total of
12 weeks. Depending on the employer’s
policies, the leave may be compensated;
however, the employer is not required by
the FMLA to pay the employee for the
leave period. An employer may opt not to
pay an employee; however, the employer

• Giving birth
• Adopting a child under
the age of 18; or
• Adopting a child under
the age of 23 if the 			
child is mentally or 		
physically disabled.

A female employee is
eligible for such leave if she
meets certain requirements.
She must be employed by
an employer that has six or
more employees; the employee must have
completed the initial probationary period,
if any, set by her employer, which can not
exceed 6 months, or if there is no such
probationary period, she must have been
a full-time employee for at least 3 consecutive months; and she must provide her
continued on page 38
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continued fom page 16

time employee for at least 3 consecutive months; and she must provide her
employer with 2 weeks notice in advance
of her expected departure date and intention to return to the workplace.
Again, the MMLA requires that a
female employee who meets the above
requirements must be restored to her
previous position, or one similar with
same pay, length of service credit, and
seniority as the position she held on the
date on which she left on leave.
In most circumstances, leave periods
under the MMLA and FMLA run concurrently. That is to say that an employee
cannot use the 12 weeks of Family Medical Leave and then tack on another 8 weeks

In most
circumstances, leave
periods under the
MMLA and FMLA run
concurrently.
of maternity leave. There is, however, an
exception to this rule: if an employee
suffers from any sort of pregnancy-related disability before giving birth to a child,
she would be entitled to the 12 weeks’
leave under the FMLA provision covering
a serious health condition. Additionally,
she would then be entitled to the 8-week
maternity leave for the period immediately following the birth of her child under
the MMLA. If the employee indicates to
her employer that she is using her FMLA
due to complications of her pregnancy,
she would be entitled to an additional 8
weeks of maternity leave following the
birth under the MMLA despite the fact
that she already used her 12 weeks under
the FMLA.
It may sound too easy for an employee to take this leave time, so be aware that
under the FMLA, an employer is permitted to request medical certification from
an employee requesting leave due to a
serious health condition. The certification
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requested and provided by the employee
should detail the date the medical condition commenced, its likely duration, any
appropriate medical facts relating to the
condition, and the fact that the employee
is currently unable to perform the functions of the job. Further, an employer may
also request that the employee returning
from a FMLA leave submit a fitness for
duty certificate from his or her health
care provider that attests to the ability to
resume work.
With so many issues to be considered
before, during, and after pregnancy, new
moms should be assured that if they desire
to be at home with their child after a pregnancy or qualified adoption, they do not
need to rush out the door back to work.
The FMLA and MMLA will provide them
the time at home if they need or want it.
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Doctors and Patients Thrive

Mercy achieved 100% in all core measures
this year, measures such as choice of the
proper antibiotic or the number of urinary
tract infections during hospital stay or
after surgery. “We are way ahead of
Massachusetts’ numbers, and Massachusetts is always ahead of the country, so
you can get some of the best quality care
here,” says Wilson, “I am proud of that.”
In addition, MIMS cites a combined total
of more than 130 years of hospitalist
experience–many doctors in the group
have been involved since the inception
of the program. “Any one of these hospitalist physicians could start a hospitalist
program anywhere in the country,” says
Wilson, “but they stay here because they
are committed to Mercy.”
The hospitalist program is attractive
to physicians because of the regular hours.
Hospitalists work a set schedule; PCPs
can keep their office hours and know that
their patients are in good hands during
nights and weekends in the hospital.
Patients become part of a team approach;
their hospital stay is efficient and part of
a quality, evidence-based method that has
proven itself. For example, if a PCP has
not managed a certain kind of illness, he
or she may call for more testing. MIMS
physicians possibly require fewer tests,
since they are likely more familiar with
specific illnesses. Patients get the advantage of a team comfortable with acute
cases; for example, a PCP may see only
a few cases of pneumonia a year, while a
hospitalist deals with pneumonia patients
every day. “The patient’s length of stay is
sometimes cut in half,” explains Wilson.
“In addition, we can spend more intensive
time with patients,” she adds. Hospitalists
can return to see patients several times a
day, since they are not tied to office visits
like a PCP. That relationship is largely of
why the system is so successful. “Taking
care of the family system is as important
as taking care of the patient,” says Wilson,
“that’s why I’m really passionate about
this work.”
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