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I
n 2003, the Massachusetts Supreme 
Judicial Court held that same-
sex marriages were legal in the 
Commonwealth. The landmark 

decision in Goodridge v. Massachusetts 
Department of Public Health made 
same-sex unions legal in Massachusetts 
and applied all the benefi ts and laws 
regarding heterosexual marriages appli-
cable to same-sex unions. However, in 
the wake of Goodridge many questions 
arose regarding the semantics of the 
new law and the applicability of certain 
traditions to same-sex unions.  Not least 
among these were questions regarding 
parental and adoption rights of same-
sex partners. 
  A popular option for same-sex 
couples wishing to have children has 
been surrogacy agreements. A surro-
gacy agreement is an agreement with 
an individual to carry and give birth 
to a child that may or may not share 
biological characteristics with one of 
the partners in a same-sex union.  After 
the birth of the child, the surrogate relin-
quishes her parental rights, and the child 
is adopted by the partner who did not 
provide DNA for the child’s conception. 
While these agreements are legal in the 
Commonwealth of Massachusetts, they 
are also strictly monitored by the courts, 
and unless the agreement complies with 
the rigid standards required by Massa-
chusetts law, they can be voided by the 
court system.  Among these rules are the 
requirement that a surrogate mother be 
paid no compensation for her carry-
ing and delivery of the child.  While the 
intended parents may, and usually do, 
pay all of the medical expenses associ-
ated with the pregnancy, no additional 
compensation may be given to the 
surrogate mother. Massachusetts courts 
have held that any surrogacy agreement 

that provides for fi nancial compensation 
for the surrogate can create an artifi cial 
fi nancial incentive for potential surro-
gates.  As a result, these types of agree-
ments are considered contrary to public 
policy and are void in the Common-
wealth of Massachusetts.  
 Additionally, Massachusetts law 
requires that any surrogate mother 
be given the right to refuse to relin-
quish her parental rights after the birth 
of the child. Therefore, any surrogacy 
agreement that requires the surrogate 
mother to relinquish her parental rights 
prior to the birth of the child will likely 
be voided by the court system if chal-
lenged. Despite the rigid requirements, 
surrogacy agreements remain one of 
the most popular options for same-sex 
couples and are often successful with a 
well-drafted agreement that complies 
with Massachusetts law.  The important 
thing to remember is that any surro-
gacy agreement in the Commonwealth 
of Massachusetts that does not comply 
with the requirements of Massachusetts 
law will be considered void, as against 
public policy, and the courts and will 
refuse to honor it. 
 Another option open to same-sex 
couples who wish to have children is 
adoption.  Moreover, many same-sex 
partners choose to adopt the biological 
child of their partner.  Since the children 
of same-sex couples generally share the 
biological characteristics of one parent, 
the other partner must adopt the child 
to be seen as a legal parent in the eyes 
of the law and be able to make personal, 
medical, and educational decisions on 
behalf of that child.  The law of adoption 
in Massachusetts is purely statutory, and 
courts have interpreted the language of 
that law strictly and precisely. 
 Chapter 210 of the Massachu-

setts General Laws sets out the gener-
al requirements for adoption in the 
Commonwealth of Massachusetts. The 
courts have held that same-sex partners 
have the same right to adopt the chil-
dren of their partner as a heterosexual 
partner. However, any person seeking 
to adopt a child in the state of Massa-
chusetts must comply with the require-
ments of General Laws Chapter 210. 
Specifi cally, in order to begin adoption 
proceedings, a person seeking to adopt 
must petition the Probate and Family 
court to issue a decree of adoption. In 
order to succeed in making this petition, 
the petitioner must show that he or she 
can meet one of the fi ve preconditions 
established in the General Laws, Chapter 
210. These preconditions include that 
the child sought to be adopted has been 
placed with the petitioner or petitioners 
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Services or by an agency authorized by 
said department for such purpose, the 
petitioner is a blood relative of the child 
sought to be adopted, the petitioner is 
a step-parent of the child sought to be 
adopted, the petitioner was nominated 
in the will of a deceased natural parent 
of the child as a guardian or an adoptive 
parent, or the petition for adoption has 
been approved in writing by the depart-
ment of social services or by an agency 
authorized by said department.
 Often the best course of action for 
a same-sex couple is to make a joint 
petition for adoption.  When making 
a joint petition, Massachusetts law 
only requires one of the petitioners to 
meet the preconditions of Chapter 210. 
Therefore, if both the biological parent 
and the non-biological partner peti-
tion for the adoption of the child,  then 
Massachusetts law should hold that 
the preconditions of Chapter 210 have 
been met and the petition for adoption 
will not be barred by the statute. 
 The decision to bear children and 
to raise these little people is a diffi cult 
one in any situation, and the existence 
of complex state laws does not ease the 
burden of the decision. What is impor-
tant to know is that there are many 
options for same-sex couples who wish 
to have children.  Appropriate guidance 
at the time of the initial consideration 
of deciding to become a parent will 
help address many potential problems 
in the future. Carefully advised couples, 
with properly drafted agreements and 
ultimately petitions, can have success-
ful surrogacy arrangements, adoption 
proceedings, and hopefully happy 
homes.
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privilege to take this course.”
 David Nathanson, MD, a surgical oncologist from Michigan and a published 
author, related, “he had a manuscript but did not know what to do with it.”‡  “Seren-
dipitously,” he said, “I received an e-mail advertisement from Silver.”  Intrigued by a 
section of the ad that described “a competition for a book proposal,” Nathanson felt 
that he “had to go to this.” Nathanson noted that he came to the course “not know-
ing anything but found that the course covered everything I needed to know.”  He 
won a prize for his book proposal in the course, and 3 weeks later he had a book 
contract.  Nathanson even hired a publicist who he met at the course to handle 
marketing. He is thrilled with his success. Not only has his book been popular with 
breast cancer patients, but he was pleased to learn that health care professionals, 
too, are using the book to help them understand what their breast cancer patients 
are experiencing. 
 Nathanson and Densmore are only two of many authors whose writing received 
the boost needed in Silver’s writing course to put them in the public eye. Whether 
participants write books or articles for newspapers or magazines, Silver’s seminar 
gives budding authors the necessary tools with which to hone their skills and add 
to their repertoire. So, if there is a dusty manuscript in the back of the closet or an 
undeveloped idea for a book, short story, or article, a creative leap into the world 
of “Publishing Books, Memoirs, and Other Nonfi ction” may be just the answer.  (For 
information about the next course offering in April 2008, go to www.HarvardWriters.
com or call 617-384-8600)
‡Title by Nathanson: Ordinary Miracles:  Learning from Breast Cancer Survivors.
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