
 
 

Change Is Not Always Bad, But This Time It Ain’t Good: 
Proposed Medicaid Regulations Will Effect Everyone 

 
By: Julie A. Dialessi-Lafley, Esquire 

 
 
Whoever said change is not always bad, 
obviously did not see the new proposed rules for 
Medicaid.   Mediciad or MassHealth as we know 
it in Massachusetts is a joint federal-state 
program that provides health care insurance to 
low income children, seniors and people with 
disabilities as well as medical care for those in a 
nursing home who qualify. 
As many of us are aware, the U.S. Congress is 
currently grappling with how to cut at least $10 
billion from the Medicaid Program as was 
required in the 2006 budget bill passed earlier 
this year.     The bill which is presently being 
debated in the House will likely be passed when 
the House of Representatives reconvenes and 
votes sometime this month.   The way to cut the 
funds…..make it harder for individuals to qualify 
for benefits under the Medicaid Program. 
 
The changes proposed in the Deficit Reduction 
Act of 2005 include new punitive restrictions on 
the ability of the elderly to transfer assets before 
qualifying for Medicaid coverage of nursing 
home care. Essentially, the proposed law 
attempts to shift the cost of long term care to 
families and nursing homes and away from the 
Medicaid Program. 
 
There are many changes being proposed which 
are most concerning as their effect will punish 
elders who have given their families modest gifts 
and will likely result in many middle income 
elderly being forced to sell their homes and 
spend down the proceeds from the sale.  The 
Senate bill proposes to make changes to the 
Medicaid eligibility rules that prevent 
practitioners being able to take advantage of 
“loopholes” in the regulations. However, the 
House bill proposes changes that  will punish 
seniors and their families for what may have 
been innocent asset transfers or gifts. 

If passed into law, the new rules would effect 
many changes.  Among other things, they 
propose to extend the Medicaid “look back” 
period for outright asset transfers from three (3) 
to five (5) years; establish new rules for the 
treatment of annuities, including a requirement 
that the state be named as the remainder 
beneficiary; require states to apply the income 
first rule to community spouses who appeal to 
Medicaid for an increased resource allowance 
based on their need for more funds invested to 
meet their minimum income requirements; count 
the purchase a life estate in real estate in the 
definition of assets unless the purchaser of the 
life estate resides in the home for at least one 
year after the date of the purchase; and states 
would be barred from “rounding down” 
fractional periods of ineligibility when 
determining penalty periods resulting from asset 
transfers.  
 
The proposed changes are many, however, a few 
stand out from the rest.  The most egregious of 
the proposed rules will cause the penalty for 
transferring assets by an individual to begin to 
run on the later of the date of the transfer or the 
date the individual would qualify for Medicaid 
coverage for nursing home care if the transfer 
had not occurred.   In comparison, the current 
rules provide that the penalty period begins on 
the date of the transfer. Well, what does that 
mean to you?   It means, for example, that if a 
grandparent gave seven of his or her 
grandchildren on December 31, 2005  a gift of 
$10,000 each for a total gift of $70,000. 00 under 
the current rules, grandparent would be penalized 
approximately seven (7) months. Medicaid 
would not provide coverage for care during the 
penalty period created by the transfer.  The 
penalty period would begin to run on December 
31, 2005, the date of the gift, and expire in seven 
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months.   If grandparent did not need care during 
that time, the penalty period would still run.  
Additionally, if grandparent had entered a 
nursing home following the date of the gift on 
November 1, 2006 and grandparent had spent 
down his or her other countable assets, Medicaid 
would qualify grandparent for nursing home 
care.   
 
Now compare the result to the proposed rule and 
suppose grandparent made the gift under the new 
rules.  Let us also assume, that one year 
following the date of the gift of $70,000, being 
December 31, 2006, grandparent enters the 
nursing home, spends down their assets for their 
care during this period of time, and applies for 
Medicaid coverage.   Guess what?  Under the 
new rules, grandparent would not be entitled to 
Medicaid Coverage as the penalty period will not 
begin to run until grandparent applies for 
Medicaid. Even though grandparent is already in 
the nursing home, a year has passed since the 
date of the gift and grand parent has spent down 
assets, there would be no Medicaid coverage 
until the seven month penalty period passed. 
 
So who pays for the care during that period of 
time of ineligibility? Not the federal government.  
Not the state government.  The grandchild who 
received the gift which is probably already 
spent?  The family?  More than likely it will be 
the nursing home that pays the costs of the care 
and the expected result will be financial 
devastation to the nursing home industry. 
 

Almost as offensive as the proposed change to 
the penalty period, the House has proposed to 
limit the equity in a home that an individual may 
own.  Specifically, an individual with a home 
with an equity value greater than $500,000.00 
would be ineligible for Medicaid coverage for 
long term care.  Within some states a home can 
be quite modest in one area and a mansion in 
other area and both have the same value of 
$500,000.00 because of the impact of the market.  
This provision is clearly inequitable and will 
punish those individuals who have value in their 
homes without a clear application of the 
provision. 
 
So what are we to do? Those of you who have 
not done your planning need to move yourself to 
action immediately in a few ways.  If you are 
concerned about this bill, S.1932, you should 
contact your congressional representative and let 
them know you are not in support of the 
proposed changes.  Your next phone call should 
then be a qualified elder attorney to discuss your 
options.   Change may be on the way and it is not 
good. 
 
 
Julie A. Dialessi-Lafley, Esquire is a multi 
faceted attorney with the law firm of Bacon & 
Wilson, P.C. who focuses her practice areas in 
business law, real estate, estate planning and 
administration and family law. She can be 
reached at 413-781-0560 or jdialessi-
lafley@bacon-wilson.com.
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