
 

The benefits of planning your estate, in 
money saved and peace of mind, make 
getting started on a plan one of the best 
ways to care for your loved ones and 
make sure that your hard-earned 
property will be protected and distributed 
as you want. Estate planning makes you 
the boss. 
 

It seems that what often draws people to schedule their 
initial estate planning meeting with an attorney is their 
perceived need to execute a will or to update an existing 
one. While focusing on the provisions of a last will and 
testament is important, it’s also good to consider lifetime 
estate planning, which focuses on taking care of individuals 
and their assets during their lifetimes. 
  
In addition to determining who gets what when one passes 
away, good estate planning also addresses how you will be 
cared for and how your care will be financed when you are 
alive, and how your assets and liabilities will be managed 
during your lifetime. This plan would include the following 
documents: 
 
Health Care Proxy 
The health care proxy is the document that enables you to 
name a health care agent (and alternate,) who will be in 
charge of medical decisions on your behalf in the event that 
you cannot give informed consent or make an informed 
decision with respect to your health care. The authority of 
your health care agent to make such decisions is triggered 
by a determination of your incapacitation by your physician. 
The directives in a living will are not legally binding in the 
Commonwealth of Massachusetts, and it can only serve as 
a guide to your health care agent. Most people want to 
include specific directives about their health care within the 
health care proxy, and also express their general wish not 
to be kept alive on life support systems, so language is 
included in the health care proxy to that effect. 
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Durable Power Of Attorney 
Another crucial lifetime estate planning document is the 
durable power of attorney. This is the document in which 
you name who you want to take charge of your legal and 
financial affairs in the event that you cannot handle such 
matters yourself. In most cases, this important document 
keeps your family out of probate court in the event of your 
illness or incapacitation. Probate court guardianship and 
conservatorship processes are time consuming and 
expensive, and also open to public viewing. For these 
reasons, most people prefer to avoid it. With the durable 
power of attorney, it is also very important to choose a 
trusted individual to serve as an attorney-in-fact, as you 
don’t want this document to be in the hands of anyone who 
may abuse his or her duties. 
  
Declaration of Homestead 
The Homestead Act is one estate planning area that is 
fraught with confusion, in large part due to many revisions 
to it over the years. This confusion has greatly been 
eliminated as the law was clarified effective March 16, 
2011. The declaration of homestead, once recorded at the 
Registry of Deeds, protects your primary residence against 
a forced sale by your creditors, and it secures $500,000.00 
of protection.  
 
Perhaps the most important misconception to be dispelled 
is that the declaration of homestead affords protection to 
your principal residence for Medicaid planning purposes. 
Unfortunately however, the time at which the home of a 
Medicaid recipient is most at risk is at the death of a 
Medicaid patient, via the probate estate recovery process. 
The Homestead Act affords no protection against the estate 
recovery process of the Division of Medical Assistance/
MassHealth. 
 
Will 
The purpose of a will is for you to define to whom you wish 
to leave assets that you own, and to name an executor, who 
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is the person who will be in charge of the distribution of 
these assets. A simple will should be just that. It need not 
be asset-specific if you intend to leave your assets in shares 
or percentages to your designated beneficiaries. A more 
detailed will may be necessary for more complex estates 
with greater assets and non-traditional family structures. 
Your will should reflect your particular circumstances.  
 
In order to develop the best estate plan for yourself and 
your family, you need a lawyer who is competent at estate 
planning, not merely at drafting a simple will. Estate 

planning is a complex area of the law, and the laws 
governing it are constantly changing. Make sure that you 
hire someone who stays on top of this evolving discipline. 
 
 
Philip, R. “Chip” Smith, Esq. is a partner with Bacon Wilson, 
P.C. with broad experience in the areas of estate planning, 
commercial and residential real estate, bank financing, and 
loan documentation. 413.562.6611; 
PSmith@BaconWilson.com 
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