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Your Will means your way, and 
this is a powerful reality. We’ve 
all heard a horror story from 

a family member or friend, or have 
lived through one ourselves involving a 
friend or family member’s estate gone 
awry.

It usually begins with something like 
“My friend’s aunt Mabel on her father’s 
side died without a will, and everything 
went to her nephew who she stopped 
talking to years ago…the nephew that 
never called, never visited and never 
lifted a fi nger to help poor Mabel. Now 
he’s inherited all the money, and the 
family is livid.”  

Unfortunately, no matter how many 
stories we hear or problems we live 
through, many people still do not have 
their estate plans completed and have 
not executed their own Last Will and 
Testament.  But be reminded that the 
Will is one of the most important estate 
planning documents you should have 
in your possession.  In today’s world 
of joint ownership, trust documents 
and deeds with life estate interest, the 
Will is often under-valued in terms of 
its true signifi cance in estate planning. 
By defi nition, a Will is a legal  
instrument, executed with the 
formalities of state statutes, by which 
you make a disposition of your real and 
personal property after your death. 
The Will is by its very nature both 
ambulatory and revocable during your 
lifetime. 

When drafted in conformity with 
very specifi c formal requirements it is 
a document that allows distribution 
of your assets (estate) after death in 
accordance with your wishes. The 
assets subject to the provisions of a 
Will are the assets owned solely by an 
individual. A Will does not cover jointly 
owned assets and/or assets that do not 
have a named benefi ciary.

For example, a home owned jointly 

by a husband and wife as “tenants by 
the entirety” would not pass pursuant 
to a Will on the death of the fi rst 
spouse.  The home shall pass legally to 
the surviving spouse at the time of the 
fi rst death.  

However, upon the death of the  
second   spouse, the home shall be 
distributed under the Will. That’s 
because the home is now solely 
owned by the surviving spouse 
(at the time of his or her death).      
If, like our friend’s Aunt Mablel, 
you do not have a Will, or you have 
bought a Will off the Internet or from 
a form book and the Will is improperly 
executed (i.e. an invalid will) when you 
die, you will have died  “intestate.”  
That means without a Will.  This is an 
important distinction to understand 
because lacking a Will, any property 
you owned will be distributed in 
accordance with state laws known as 
“intestate succession.” And the general 
rule is that the property is distributed 
to your closest surviving relative(s).  

All states have their own version 
of the laws of intestate succession; 
however, in Massachusetts specifi cally, 
the property of one who dies intestate 
will be distributed in the following 
manner. If the decedent (the person 
who has died):

is survived by a spouse and children 
of the decedent, then the spouse 
takes half of the personal property 
and half of the real property in 
the decedent’s estate, with the 
other half being distributed to the 
children

is survived by the spouse and 
no children, but there are blood 
relations, the surviving spouse 
receives $200,000.00, half of the 
remaining personal property and 
half of the remaining real property, 
and the blood relations get the other 
half. If the amount of the personal 

•

•

property is not suffi cient to pay the 
$200,000.00 then such amount can 
be obtained by the sale or mortgage 
of the real property

has left no children, and no blood 
relatives, then the surviving spouse 
takes all
is survived by only children, then 
the property passes in equal shares 
to the living children and to issue 
(offspring) of a deceased child by 
the right of representation

is survived by parents, but no 
children and spouse, then the 
property will pass to the parents 
in equal shares  or in its entirety to 
the survivor if one parent has died
has no spouse, children or parents, 
but is survived by siblings, then the 
property will pass to the siblings 
in equal shares or to the children 
of deceased siblings by right of 
representation 

dies with no spouse, children, 
parents or siblings but is survived 
by other family relations, the 
property will pass to the nearest 
blood relations,  called ‘kindred’

leaves none of the above referenced 
family members or blood related 
persons, then the property 
passes to the Commonwealth of 
Massachusetts.

Hopefully it is clear that based on 
the guidelines above, if a person dies 
intestate then the Commonwealth 
of Massachusetts could end up with 
the assets from their estate.  That 
means your favorite charity, church, 
scholarship or friend may never receive 
the inheritance you wanted them to 
have upon your death because you 
failed to set out your wishes in your 
Will to ensure the distribution would 
be your way.

And let’s not forget Aunt Mabel; had 
she duly executed a properly drafted 
Will, her undeserving nephew would 
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not have inherited her assets and she 
would have been able to make bequests 
to those people she desired to inherit 
her assets. 

The test to put to Aunt Mabel’s 
Will to ensure it is duly executed and 
properly drafted is set forth in the laws 
of the state where the Will was drafted 
and executed. In order to have a valid 
will, all states require that you be at least 
18 years old and of sound mind. This 
means you understand what you have 
in your estate at the time you make the 
Will and that you understand what you 
are giving to the named benefi ciaries. 

Certain requirements must also 
be met in order to treat the Will as 
effective. Basically, the Will must 
be in writing (except in very specifi c 
situations); it must be signed by the 
person who makes it, and it must be 
witnessed by at least two people who 
sign the Will in the presence of the 
maker and state that they witnessed 
the maker’s intention to make the Will. 

The witnesses must also certify that it is 
their belief that the maker was of sound 
mind, over the age of 18 and not under 
any undue infl uence when making and 
signing the Will.  Failure to meet any of 
these requirements will make the Will 
invalid and will subject the creator of 
the Will to the laws of intestacy. 

Nearly limitless terms can be set 
forth in a Will as to distribution of 
assets, payment of debts, division of 
property and the like.  Additionally, 
guardians of minor children can be 
named in the Will and protections for 
animals can be included as well. 

The Will is the set of instructions 
to the probate court, which is charged 
with the power to oversee the division of 
property among those who are entitled 
to it.  The Will does not avoid the process 
of probate but guides it. Understanding  
the terms and provisions to be included 
in the document will result in a 
planning tool that clearly sets out your 
instructions and desires as to how your 

“probate-able” property (property 
that you own solely at your death) is 
distributed, and directs how your fi nal 
wishes are to be carried out.

Obviously, Aunt Mabel should have 
consulted an attorney to assist her  
with her Will as it is easy to draft an 
unclear document or fail to include the 
requirements of a valid document.  The 
risk of not planning is to pass away 
intestate, or to die with a Will that 
is invalid or ambiguous and will not 
provide you with a legal instrument 
that sets forth “your way.”  

Julie Dialessi-Lafl ey, 
Esquire, can be reached 
at jdialessi@bacon-
wilson.com or at 33 
State St., Springfi eld, 
MA 01103, 413-781-
0560; or at 31 Trumbull 
Rd., Northampton, MA 
(413)-584-1287. 
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Wing Medical Staff Welcomes
Four New Physicians 
PALMER—Wing Memorial Hospital and Medical Centers has announced 
the appointment of four new physicians to its medical staff. They will be 
providing services at Wing Medical Centers in Palmer and Monson. 

Andrew B. Chertoff, MD, is a board certifi ed orthopedic surgeon. He 
received his medical degree from Rutgers University Medical School in New 
Jersey. He completed his surgical residency at Beth Israel Medical Center 
in New York City and his orthopedic surgery residency at the Hospital of 
Joint Diseases-Orthopedic Institute, also in New York City. 

Douglas J. Colson, MD, is an otolaryngologist (Ear, Nose and Throat). He 
received his medical degree from the New York Medical College in Valhalla, 
NY and completed both his surgical internship and his otolaryngology 
residency at the State University of New York’s Upstate Medical University 
in Syracuse, NY. 

John R. Diggs, Jr., MD, is a board certifi ed internal medicine physician. 
Diggs received his medical degree from the State University of New York 
at Buffalo and completed his residency at Baystate Medical Center in 
Springfi eld, MA. 

Robert J. Kaplan, MD, is a pain management physician who earned his 
medical degree from the State University of New York’s Downstate Medical 
Center in Brooklyn, NY. He completed his residency in physical medicine 
and rehabilitation at Mount Sinai Medical Center in New York City and 
has extensive teaching experience at both Harvard Medical School and 
Mount Sinai School of Medicine. John R. Diggs, Jr., MD Robert J. Kaplan, MD
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