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The Expectant Employer

Understand Your Obligations for Maternity and Paternity Leave
By KEVIN MALTBY, Esq.

A

t any given time, a female employee may approach you and share the
wonderful news that she is pregnant.
Similarly, a male employee may approach
you with the news that he is going to be a
father.
While such news is usually well-received, it
also serves as notice that you, as the employer, should begin making
preparations for your
employee’s maternity or
paternity leave. You must
be mindful of both state
and federal law.

The Massachusetts
Maternity Leave Act

employee, the MCAD awarded an employee
almost $25,000 in damages after finding that
the employer had taken adverse employment
action against the employee based on her
pregnant status. In Sally Scaife v. Florence
Pizza Factory, the MCAD found that, despite
the employee’s positive work-performance
reviews, the employer cut her hours upon

Before she delivered her second child, she
requested a full eight-week unpaid leave and a
transition period of three days a week thereafter. She gave birth on Oct. 7, 2003, and started
her leave. During that time, her boss took
actions to remove her from the company,
including stopping the lease payments on
her car, shutting off her work cell phone, and
replacing her name in the
newsletter.
When she tried to
come back to work, she
The MMLA requires the employee to
found she was locked
give her employer at least two weeks
out of the intranet and
e-mail. Her boss later
notice of her anticipated date of deinformed her that her
parture and intention to return. It
regional office was being
closed and she was being
should be noted that an employer canlaid off. Based on the
not refuse to grant MMLA leave on
employer’s
conduct,
the
MCAD
awarded
the
the grounds that doing so would constitute a hardship.
employee back pay and
emotional-distress damages.

Under state law, the
Massachusetts Maternity
Leave Act (MMLA)
applies to all businesses
that employ six or more
employees. As written by
the state Legislature, the
MMLA is gender-specific to females, and provides eight weeks of
unpaid leave to full-time female employees
for purposes of giving birth, adopting a child
under the age of 18, or adopting a child under
the age of 23 who is mentally or physically
disabled.
The MMLA requires the employee to give
her employer at least two weeks notice of her
anticipated date of departure and intention to
return. It should be noted that an employer
cannot refuse to grant MMLA leave on the
grounds that doing so would constitute a
hardship.
The Mass. Commission Against
Discrimination (MCAD) is the state’s chief
civil-rights agency and is empowered with
enforcing and overseeing the MMLA. As the
chief enforcement agency, the MCAD has
taken the position that the MMLA should
be applied equally to both men and women
despite it being gender-specific. In doing so,
the MCAD effectively converted the MMLA
to a paternity-leave act so that it would
apply equally to men and women. Therefore,
employers should treat both male and female
employees equally under the MMLA when
reviewing guidelines and leave requirements.
In a recent case involving a pregnant

learning that the employee was pregnant. The
MCAD found that, as her pregnancy started
to show, her boss reduced her work, stating,
“it was bad for her and bad for the business”
if she mopped or lifted. When she contested,
her boss grew frustrated and reduced her
hours, and finally told her “not to come in
for the next shift because … she was too big.”
In another recent case involving the
MMLA, the MCAD awarded an employee
$111,300 in back pay and $35,000 in emotional-distress damages. In Patricia D. Kane v.
College Central Network, the employee mostly worked from home, as one of 10 employees
in a national company. In April 2000, she
started working full-time as a regional manager, and she became pregnant in July 2001.
She requested maternity leave, and was told
that she “could take four weeks maternity
leave and receive compensation equal to one
week’s salary.” She made use of that time, and
also took five sick days. In time, she became
pregnant again, and was told that she “could
take no more than four weeks of maternity
leave and could not use any sick time toward
her maternity leave.” The company president
started to divert work from her and to pressure her to return as soon as possible.

The Family Medical Leave Act

Under federal law, the Family and Medical
Leave Act (FMLA) applies to businesses that
employ more than 50 employees. The FMLA
provides for 12 weeks of leave to an employee,
regardless of the gender, for the birth and
care of a newborn child or care for a newly
adopted or foster child, or leave for a serious
illness.
Leave can either be for paternity, maternity, or specified personal health reasons,
depending on the needs of the employee.
Under the FMLA, employees are eligible for
FMLA benefits if they have worked for their
employer for at least 12 months and at least
1,250 hours during the 12 months immediately preceding the leave, and they work within 75 miles of the location of the business.

A Case for Both
MMLA and FMLA

As you can see in the chart ab ove, some
of the parameters of MMLA and FMLA seem
contradictory. In addition, there are some
circumstances where an employee may be
entitled to 20 weeks of leave. These circumstances include a pregnant employee who has
experienced complications and is on bed rest.
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During this pre-birth period, the employee
can make use of her FMLA leave because
she is experiencing a serious illness. Once
the employee gives birth, she may then use
her MMLA, because it applies only for the
purpose of giving birth. Under these circumstances, the employer must comply with both
FMLA and MMLA.
If you are unsure whether MMLA, FMLA,
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or both apply to your employee’s circumstance, and given the possibility of a discrimination claim, you should be sure to consult
with a lawyer who concentrates their practice
in employment law to be sure that you are in
compliance with the law. n
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