
The amount of planning that is 
necessary when starting a new 
family or planning for another 

addition to a household is overwhelming. 
Once people have a new baby, they seem 
to forget to plan for the baby’s future or 
their own.
 Your family is your greatest asset and 
should be protected with an appropriate 
estate plan. Meeting with an estate 
planning and elder law attorney before a 
problem arises ensures that your family is 
protected and avoids problems and added 
expenses later. 
 Every person who is eighteen years of 
age or older should have an estate plan. 
Everyone needs a Will, health care proxy, 
durable power of attorney, and if you own 
real estate, a declaration of homestead to 
protect them.

Last Will and Testament 
Not only does the Will determine the 
distribution of your assets subject to probate, 
it should also be used to appoint  guardians 
of your minor children in the event of your 
death. Often Wills focus on “money” and 
not on appointing a guardian. Lawyers try 
to impress upon families the importance of 
protecting their children’s interests.
 The assets that do not have a 
beneficiary designation have to go through 
probate to be transferred to heirs. A Will 
directs the probate court as to your wishes 
on how your assets should be distributed. 
The Will also can direct your choice of 
the guardian of your children in the event 
of your death. The guardian is identified as 
the person who is to have custody (guardian 
of the person) and the person who will have 
access to the assets (guardian of the estate). 
 Your children may be subject to a 
bitter custody battle in the event that you 
fail to identify a guardian of the person.  
Often, parents want a specific sibling or 
a friend to care for their children because 
they feel strongly that these family 
members or friends will raise the children 

in a way the parent would have raised the 
child. 
 A common misconception is that 
you do not need a Will if you are married 
because everything you own is held 
jointly or has a beneficiary designated, 
and if you die, your spouse or the other 
natural parent of the child will be the 
guardian. Clearly, jointly held assets do 
pass to a surviving joint owner; however, 
a surviving joint owner is needed for this 
plan to work. Additionally, there must be 
a surviving natural parent in order for that 
person to care for the children. However, 
if both parents die, there will be a need 
to probate your estate as there will be no 
surviving joint owner to take the accounts, 
and there will be a need to appoint a 
guardian of your children.
 If there is no Will, property passes as 
directed by the Commonwealth rather than 
as directed by you. The guardian of the 
person of the children and the guardian of 
the estate of the children is appointed by the 
Court often following a custody dispute. 
 By not making a Will, you forfeit 
your power and ability to make these 
designations and to direct the disposition 
of your property.

Health Care Proxy
A health care proxy is a document in which 
you designate someone to make health 
care decisions for you in the event you 
are unable to make 
your own health 
care decisions. A 
health care proxy 
is important to 
your family; in its 
absence, medical 
decisions, including 
but not limited to 
life-sustaining and 
or life-termination 
decisions, cannot 
be made without 
having someone 

appointed as a guardian over the person 
of the parent. This places great emotional 
stress on the family and also creates a 
financial burden.

Durable Power of Attorney
A durable power of attorney is a document 
in which you designate someone to make 
financial decisions for you. This document 
is in full force when it is signed, but it 
will not be used unless you are unable to 
handle your own financial affairs. 
 The durable power of attorney is a 
very powerful document, giving someone 
the power to sell your real estate, withdraw 
funds from or deposit funds to your bank 
accounts, and deal with benefits and 
investments. Imagine the impact on a 
family who does not have access to assets 
and continuity and stability in a situation 
of injury or incompetence on the part of a 
parent. The effects could be devastating.

Homestead Declaration
The homestead declaration protects your 
home from creditors or judgments up to 
$500,000. Creditors are prevented from taking 
your home or the equity from the property.

Conclusion
With the above documents, people can 
create a plan to protect family members 
and avoid the emotional and financial 
strain of expensive and often painful court 
processes and legal battles. g
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