
I
ssues in employment law continue to
evolve in 2010. Both Massachusetts and
federal law are constantly changing, mak-

ing it difficult for employers to keep pace with
new laws and new regulations.

Employers in Massachusetts must comply
with both federal and state laws with respect
to their employees. Therefore, it is important
for employers to keep watch over new federal
and state regulations and case law. Here are
updates that all employers should note.

Federal Regulations Update
• Child Labor Regulations: On July 19, the

federal Department of Labor issued final reg-
ulations concerning child labor. This is the
most extensive revision to child-labor law in
the past 30 years. The regula-
tions significantly change the
scope of permissible employ-
ment for 14- and 15-year-olds,
mandating that these youths
will no longer be limited to
jobs in retail food service and
gasoline establishments, but
also will be permitted to
accept employment in indus-
tries such as advertising, bank-
ing, cargo services, and infor-
mation technology.

These youths will be per-
mitted to enter freezers to
retrieve items, load and
unload certain light hand
tools, and be permitted to work inside and
outside places of business that use power-
driven machinery to process products. In
addition, the regulations provide that 15-
year-olds may now work as lifeguards and
swimming instructors at swimming pools
and water parks if trained and certified by the
American Red Cross or another certifying
organization.

The regulation also requires that employ-
ers remain aware of the state laws that are
more restrictive than the federal regulation.
For example, in Massachusetts if the business
stops serving customers at 10 p.m., the busi-
ness may not permit a minor to work later
than 10:15 p.m. This regulation is far-reach-
ing and should be reviewed with an attorney
if an employer is considering hiring a minor.

• Unpaid Internships: Another issue
recently addressed by the Department of
Labor relates to unpaid internships. Each year

a large number of college students and gradu-
ate students enter the workforce hungry for
experience. Often, graduates are willing to sell
themselves for free in exchange for experi-
ence. Employers welcome the free help.
Unfortunately, some unpaid internships vio-
late federal overtime and minimum-wage
laws. According to a recent bulletin issued by
the Department of Labor, the following six
factors must be considered in order to deter-
mine whether an unpaid internship is lawful:

• The internship, even though it includes
actual operation of the facilities of the
employer, is similar to training which would
be given in an educational environment;

• The internship experience is for the ben-
efit of the intern;

• The intern does not displace regular
employees, but works under close supervi-
sion of existing staff;

• The employer that provides the training
derives no immediate advantage from the
activities of the intern, and on occasion its
operations may actually be impeded;

• The intern is not necessarily entitled to a
job at the conclusion of the internship; and

• The employer and the intern understand
that the intern is not entitled to wages for the
time spent in the internship.

In short, the Department of Labor has
advised that, the more an internship program
is structured around a classroom or academic
experience and provides skills used in multi-
ple employment settings, the more likely the
internship will be viewed as an extension of
the individual’s educational experience (this
often occurs where a college or university
exercises oversight over the internship pro-

gram and provides educational credit). The
Department of Labor has also advised that, if
the interns are engaged in the operations of
the employer or are performing productive
work (for example, filing, performing other
clerical work, or assisting customers), then
the fact that they may be receiving some ben-
efits in the form of a new skill or improved
work habits will not exclude them from the
FLSA’s minimum-wage and overtime require-
ments because the employer benefits from the
interns’ work.

Federal Law Update
In addition to the federal regulations,

employers should also be aware of developing
case law in the federal courts. Recently, in

Chadwick v. WellPoint Inc.,
the First Circuit Court of
Appeals held that an employ-
er’s comments about an
employee’s child-care
responsibilities and subse-
quent failure to promote are
an actionable sex-discrimi-
nation claim under federal
law. In the case, the female
employee had four young
children and applied for a
promotion. The employer
denied her promotion, citing
its concern for her child-care
responsibilities, stating,“you
have the kids and a lot on

your plate right now; it was nothing you did
or did not do.” In the case, the court held that
an employer cannot make assumptions about
child-care responsibilities on the basis of gen-
der.

Massachusetts Law Update
Covenants not to compete are instrumen-

tal in defining employment relationships
between employers and employees. Typically,
employers attempt to restrict post-employ-
ment competition by former employees by
entering into an agreement. It has been the
rule that when an employer seeks to impose a
non-competition agreement on a current
employee, the employer has to supply consid-
eration other than the promise of continued
employment. Recently however, in EMC Corp.
v. Donatellei, the Superior Court in
Massachusetts decided that continued
employment might constitute sufficient con-
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sideration for a non-competition agreement.
It is important that employers considering
using covenants not to compete consult with
an attorney to determine whether their facts
and circumstances match those in the EMC
case.

Employment law is ever-evolving, and

non-compliance with new or changed law can
get an employer into significant trouble. If
you have any questions about how any of the
above-cited examples may affect your busi-
ness, it would be wise to consult with an
employment-law attorney. ■

Kevin V. Maltby, an associate with Bacon
Wilson, P.C., and a former prosecutor for the
Northwestern District Attorney’s Office, was
named a Rising Star for 2009 in the field of
Employment and Labor Law. He also has
extensive jury-trial and courtroom experi-
ence; (413) 781-0560; linkedin.com/in/kevin-
maltby, baconwilson.com. 
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