
 

It was not long ago that a typical family estate 
plan consisted of two wills, one for each 
spouse. Very few plans went beyond this. In 
today’s estate plans, however, a much higher 
percentage of people not only request that 
attorneys address asset protection, but they 
actually have estates and circumstances that 
may require it. 
 
Asset protection is an important element of 

estate, financial, and business planning. With careful planning, you can 
reduce the extent to which your personal and family assets are exposed 
to claims and other lawsuits. Asset protection is now a driving force in 
many plans and places new demands on the attorneys, accountants, 
insurance advisors, financial advisors, and others who play a role in the 
estate and financial planning team. 
 
Both federal bankruptcy laws and state laws greatly impact asset 
protection planning. Also, it is very important to note that such a plan is 
best implemented in advance of any creditor claims.  
 
Following are some asset protection considerations: 
 
Family Asset Ownership 
 
An attorney will review how your family’s assets are owned, as this 
could impact the degree to which your creditors can reach the assets. 
For example: 
 

• Assets owned by you are generally not reachable by your 
spouse’s creditors, and vice versa, (assuming that the assets 
weren’t transferred in a fraudulent manner.) The same is true 
for assets held by children or by trusts for the benefit of one’s 
spouse and/or children. 
 

• Certain property held by a married couple as tenants by the 
entirety is offered a degree of protection. In Massachusetts, 
the benefit of this protection relates to the ownership of a 
principal residence. 
 

The Westfield Evening News  August 25, 2011 

Asset Protection Planning 
Philip (Chip) R. Smith, Esq. 

Benefits Afforded to Certain Assets 
 
It is wise to consider special creditor protection benefits associated with 
certain types of assets, such as your principal residence, retirement 
accounts, and life insurance policies: 
 

• Principal Residences – For many people, their home is their 
largest asset. The Massachusetts Homestead Act protects up 
to $500,000.00 of the value of your principal residence if you 
file a Declaration of Homestead at the Registry of Deeds.  
 

• Retirement Plans – These plans can afford some special 
creditor protection. New rules now protect both retirement 
plans qualified under ERISA and IRAs in the event of 
bankruptcy. 
 

• Life Insurance – This is a common asset because of the 
personal and estate planning advantages it offers. In 
Massachusetts, the beneficiaries’ interest in the proceeds is 
wholly protected from creditors of the owner, (unless payment 
of premiums is a fraudulent transfer.) 
 

• Section 529 College Savings Plans – New rules now provide 
protection in federal bankruptcy proceedings for many 529 
Plans. 
 

• Limited Liability Company (LLC) – You should seriously 
consider owning business and investment real estate in an 
entity such as an LLC. This protects your personal property by 
limiting a creditor of the real estate to only assets of the LLC. 

  
As you can see from this brief summary of asset protection planning, 
there is a lot to consider; however, it is well worth your effort to protect 
your assets from possibly future claimants and creditors. 
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